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BERCH Justice

11 This case anal yzes whether Arizona Suprene Court Rule
123, the court’s “open records” provision, permts a probation
department enployee who faces disciplinary charges to obtain
di scl osure of the enployer’s investigatory file pertaining to those
charges before the enployee’'s pre-disciplinary interview e
conclude that while Rule 123 creates a presunption that court
records are available for public viewing, the custodian nay
overcomne that presunption by showi ng that the governnment’s interest
in confidentiality outweighs the public’ s interest in disclosure.
Because in this case the Maricopa County Adult Probation Departnent
has shown an interest that overcones the presunption of openness
and outweighs the public interest in disclosure, we affirm the
decision of the trial court that the investigatory file need not be

di scl osed before the pre-disciplinary interview.



FACTUAL AND PROCEDURAL BACKGROUND

12 Frederic London worked for the Maricopa County Adult
Probati on Departnment (“MCAPD’) as a probation officer. In late
Decenber of 2000, responding to allegations that London had engaged
in msconduct, MCAPD placed him on admnistrative |eave. On
February 8, 2001, MCAPD gave London a seven-page notice, setting
forth in detail the charges against him It also advised London
that he could respond to the charges in witing and at a “pre-
di sciplinary hearing.”?!

13 Bef ore London’s pre-disciplinary interview, he nmade a
public records request seeking several itens, including MCAPD s
investigatory file containing evidence of the charges agai nst him
MCAPD made sone docunents avail able to London, but advised hi mthat
the investigative file was not public and would not be rel eased
until after the pre-disciplinary interview, which took place on

March 19, 2001. At the interview, only sone of the charges were

di scussed. The parties agreed to postpone discussion of several

! Al t hough denomnated a “hearing,” the “pre-disciplinary

hearing” allowed by the Judicial Merit System Resol ution and Rul es
is merely an interview that provides the enpl oyee an opportunity to
respond to charges and tell his or her side of the story. See
Judicial Merit System Resolution & Rules (“J.MS.”) 8 16(E) and R
10. 03( A) . After the pre-disciplinary interview, the appointing
authority determ nes whether to take disciplinary action and, if
so, what sanction to inpose. I1d. R 10.03(B). The enpl oyee may
“appeal” the determnation within ten days. 1d. §8 17(A) and R 11.
The appeal is nore like a trial, at which facts are found and
conclusions of law drawmm. See id. In this case, once discipline
was i nposed, MCAPD provided London the investigatory file to aid in
his preparation for his appeal.
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ot her charges pendi ng the outconme of London’s challenge to MCAPD s
refusal to disclose the investigatory file.

14 London filed a special action in superior court based on
Arizona’s Public Records Act, Ariz. Rev. Stat. ("ARS.”) § 39-121
to -125 (2001 & Supp. 2002), and a separate adm nistrative revi ew
action pursuant to Suprene Court Rule 123, the court’s open records
provi sion, to conpel production of the investigatory file. 1In the
adm nistrative review action, Presiding Judge Colin F. Canpbell
found that the file was not subject to disclosure under Rule 123.
In the special action, Judge Roland J. Steinle, Il1l, concluded that
the records were “confidential by |law and not subject to disclosure
under AR S. § 39-121."

15 London appeal ed both rulings. On appeal, London conceded
that Rule 123, and not the Public Records Act, controlled the
inquiry. Thus the court of appeals addressed only London’s Rule
123 claim <concluding that nothing in Rule 123 exenpts the
investigatory file fromdi sclosure and reversing Judge Canpbell’s
deci si on. See London v. Broderick, 204 Ariz. 272, 274, § 2, 63
P.3d 303, 305 (App. 2003).

16 VW granted MCAPD s petition for review to resol ve whet her
Arizona Suprene Court Rule 123 permts a probation departnent
enpl oyee who faces disciplinary charges to obtain the investigatory
file pertaining to those charges before the pre-disciplinary

i nterview. W conclude that the file may be shielded from
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di sclosure at |east until the charges have been substanti at ed.
DI SCUSSI ON

A Moot ness
17 Because London was eventually given his investigatory
file before his hearing on the decision to termnate his
enpl oynment, the issue presented in this case is noot. As a
prudential matter, however, we elect to decide the case because the
issue it raises is inportant and, as |long as there are governnent
enpl oyees, wll likely recur. See Big D Constr. v. Court of
Appeal s, 163 Ariz. 560, 562-63, 789 P.2d 1061, 1063-64 (1990)
(noting that this court may, as “a matter of prudential or judicial
restraint,” consider npot issues when “significant questions of
public inportance are presented and are likely to recur”).

B. Rul e 123; Open Records

1. Publ i ¢ records background

18 Rul e 123, the court’s open records provision, recognizes
the public's significant interest in access to information
regarding the courts and honors the presunption that court records
be open and available to the public. Its basic disclosure
provision is as foll ows:

Hi storically, this state has always favored
open government and an informed citizenry. In
the tradition, the records in all courts and
admnistrative offices of the Judici al
Department of the State of Arizona are
presuned to be open to any nenber of the
public for inspection or to obtain copies at
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all times during regular office hours at the
of fi ce having custody of the records.

Ariz. R Sup. . 123(c)(1) (enphasis added). As the public
records | aw does for public offices, the court’s open records rule
inplenments the public’'s interest in seeing that the courts perform
efficiently and effectively by providing access to court records.

Conpare AR S. 8 39-121 (“Public records and other matters in the
custody of any officer shall be open to inspection by any person at
all times during office hours.”), with Ariz. R Sup. C. 123

Public access to court records hel ps further the denocratic val ue
of having know edgeable and infornmed citizens and is thus
instrunental to a state founded on principles of self-governance.
19 But sonetinmes the benefits of public disclosure nust
yield to the burden inposed on private individuals or the
governnment itself by disclosure. Such circunstances have spawned
comon-law limtations on public disclosure to protect privacy
interests, confidential information, and certain governnental

interests. See, e.g., Carlson v. Pima County, 141 Ariz. 487, 491,
687 P.2d 1242, 1246 (1984) (noting that “an unlimted right of
i nspection mght lead to substantial and irreparable private or
public harm” which nust be wei ghed agai nst “the general policy of
open access” to determ ne whether disclosure is proper); Mathews v.
Pyle, 75 Ariz. 76, 80-81, 251 P.2d 893, 896 (1952) (holding that if

di sclosure “would be detrinmental to the best interests of the



state,” records may be kept from the public). These comon-I| aw
limtations attenpt to accommodate the tension between the public
right to open governnent and the need to protect confidential
i nformati on, personal privacy of those who interact w th governnent
of fices, and overriding interests of the governnment. See Carlson

141 Ariz. at 490, 687 P.2d at 1245. These conmon-| aw exceptions to
di scl osure circunscri be unfettered access and all ow t he gover nnent
to withhold docunents from the public if the custodian of the
records articulates sufficiently weighty reasons to tip the bal ance
away fromthe presunption of disclosure and toward non-di scl osure.
7110 Section (c)(1) of Rule 123 incorporates into the court’s
open records rul e provisions anal ogous to the conmmon-| aw excepti ons
to the public records law. Section (c)(1) provides that “in view
of the possible countervailing interests of confidentiality,
privacy or the best interests of the state[,] public access to sone
court records may be restricted or expanded . . . .” Ariz. R Sup.
Ct. 123(c)(1). Rule 123 also exenpts from presunptive di scl osure
several other categories of records: certain enployee records,
enpl oyment or volunteer applications, judicial case assignnents,
security records, procurenent records, pre-decisional docunents,
library records, attorney and judicial work product, juror records,
proprietary and |icensed material, and copyrighted docunents and
materials. See id. 8 (e)(1)—(11). Rule 123 al so provides several

exceptions, based on practical considerations, that allow the



courts to shield docunents if disclosure would inpose “an undue
financial burden,” or the request is duplicative or “harassing[,]
or substantially interfere[s]” wth court functions or operations.
Id. 8 (f)(4)(A(i)-(iv). Rule 123's explicit exceptions to
di scl osure and the conmmon-| aw exceptions included in section (c)(1)
allow the courts to perform their duties efficiently, wthout
i mposing an unjustified burden on requesting individuals or the
courts. 2

2. Application of Rule 123 to this case®

111 One seeking docunents from the court need not state a
reason for requesting them W presune that public docunents will
be disclosed. See id. 8 (c)(1). If a request is delayed or
deni ed, the custodian nmust provide a witten explanation of reasons
for denying the request. See id. 8 (f)(4)(B)(i). |If the custodian

of court records articulates a valid interest in shielding a

2 Because the exceptions listed in section (c)(1) parallel their

public records | aw counterparts, we will apply existing standards
and public records caselaw in interpreting the Rule 123(c)(1)
exceptions.

3 Both trial courts found the investigative file to be non-
di scl osabl e. These decisions of law were based on factual
findings, which we review for clear error. Scottsdale Unified Sch.
Dist. v. KPNX Broad. Co., 191 Ariz. 297, 302, T 20, 955 P.2d 534,
539 (1998); Bd. of Regents v. Phoeni x Newspapers, Inc., 167 Ariz.
254, 257, 806 P.2d 348, 351 (1991). W nmay, however, draw our own
conclusions of law. Scottsdale Unified Sch. Dist., 191 Ariz. at
302, § 20, 955 P.2d at 539; Bd. of Regents, 167 Ariz. at 257, 806
P.2d at 351. Because the ultimate determ nation involves a m xed
gquestion of fact and law, our review of a denial of access to
public records is de novo. Scottsdale Unified Sch. Dist., 191
Ariz. at 302, T 20, 955 P.2d at 539; Cox Ariz. Publ’ns, Inc. v.
- 8 -



docunent, however, the presunption of disclosure evaporates and the
court’s interest in non-disclosure is balanced against the public
interest in obtaining the records. Scottsdale Unified Sch. D st.
v. KPNX Broad. Co., 191 Ariz. 297, 300, T 9, 955 P.2d 534, 537
(1998).

112 In response to London’s request for the investigatory
file in this case, MCAPD asserted that the file should remain
confidential to protect the Departnent’s prelimnary information-
gathering ability and to allowit to fully explore “ideas prior to
maki ng a decision affecting internal processes or deciding to take
considered options public.” In an “In Canera Menorandum ” MCAPD
clainmed that disclosing the file before the initial interview would
chill potential wtnesses from comng forward, frustrate the
ongoi ng investigation by permtting London to tailor his responses
to the known evidence, and place the Departnent at a di sadvant age
in presenting its case and in assessing London’s credibility at the
pre-disciplinary interview MCAPD al so professed an interest in
protecting its prelimnary information-gathering procedures,
relying, in part, on the fact that some of the conplaining
W tnesses were London’s probationers, persons over whom London
wi elded the power to reconmend revocation of probation. In
addition, MCAPD asserted a systemc interest in preventing

di scl osure of investigations that have not been conpleted, in part

Collins, 175 Ariz. 11, 14, 852 P.2d 1194, 1198 (1993).
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to protect the reputation of Departnent enployees if allegations
turn out to be frivolous or never result in disciplinary charges.
Final |y, MCAPD expressed concern regarding potential threats to or
intimdation of conpl ai ni ng W t nesses, probati oners, or
pr of essi onal col | eagues.

113 In response, London failed to articulate any interest the
public m ght have in obtaining the investigatory file before the
pre-disciplinary interview Instead, he asserted that he needed to
prepare his case, a personal interest, and that the investigatory
file is an enployee record, in which he my waive his privacy
interests. See Rule 123(e)(1)(Q.

114 London’ s wai ver argunent m ght weigh nore heavily in the
bal ance if his interests were the only privacy and confidentiality
interests at stake. MCAPD, however, has alleged that interests of
probati oners who have conpl ai ned about London’s behavi or - persons
over whom London hol ds trenmendous power - al so deserve protection
from disclosure. Some informants nmay reveal matters to
investigators that they wish to have remain confidential, at |east
until charges are substantiated. These legitimte interests weigh
in favor of nondisclosure at the investigative stage. Thus
London’ s wai ver of his privacy rights alone under Rule 123(e)(1)(Q
does not conpel disclosure of the investigatory file.

115 Mor eover, although court enpl oyees may authorize rel ease

of information regarding their enploynent, Rule 123(e)(6)
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contenplates release to the public at large, not to the enpl oyee
him or herself in the context of civil litigation to help prepare
a personal case. The United States Suprene Court faced a simlar
request for investigatory information in a case decided under the
Freedom of Information Act (“FOA’), 5 US. C § 552 (1976), the
federal open records law. See N.L.R B. v. Robbins Tire & Rubber
Co., 437 U S. 214, 98 S. . 2311 (1978). In Robbins Tire, a
conpany charged with an unfair |abor practice sought disclosure of
statenents of witnesses the NLRB intended to call at a hearing.
Id. at 216, 98 S. . at 2314. The Court was asked to decide
whet her such disclosure would “interfere wth enforcenent
proceedi ngs,” as that phrase is used in FOA 1d. In weighing the
NLRB s interest in maintaining the confidentiality of the file, the
Court considered Congress’s intent in drafting the FO A exenption
to “prevent ‘harm [to] the Governnent’s case in court.’”” 1d. at
224, 98 S. Ct. at 2318 (quoting S. Rep. No. 813, 89th Cong., 1st
Sess. (1965)). The Court concluded that the exception did not
require disclosure of “statenents of agency w tnesses” before they
testified at agency proceedings, id. at 225, 98 S. . at 2318,
noting that such disclosure “while a case is pending” is “precisely
the kind of interference with enforcenent proceedings” the FOA
exenption was designed to avoid. 1d. at 236, 239, 98 St. C. at
2324- 25.

116 This case of course differs from Robbins Tire in that,
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unlike FOA Rule 123 does not contain a specific “interference
wi th enforcenment proceedings” exception. Nonet hel ess, we find
persuasive the Court’s reasoning that the public records |aw was
not intended to serve as a private discovery tool. 1d. at 242, 98
S G. at 2327; cf. Salt Rver Pima-Maricopa Indian Cmy. v.
Rogers, 168 Ariz. 531, 540-41, 815 P.2d 900, 909-10 (1991) (stating
Arizona courts will look to FOA for guidance in interpreting
Arizona's public records act). We conclude that the privacy,
confidentiality, and governmental interests articulated by MCAPD
are deserving of protection and are enconpassed w thin section
(c)(1) of Rule 123, which, like its public records counterparts,
shi el ds such interests from di scl osure.

117 Rul e 123 was not designed as a supplenental discovery
tool authorizing release of information to the enpl oyee for use in
litigation. It was conceived as a nechanism for making court
records available to the public. In this case, London acknow edged
that he sought the investigatory file solely as discovery in the
pendi ng disciplinary proceedings. | ndeed, at oral argunent he
conceded that he could think of no interest the public m ght have
in disclosure of the prelimnary investigation of a |owlevel
probation departnent enployee at the initial stage of the
investigation. G ven this concession, the scales weigh heavily in
favor of MCAPD, which articul ated several legitinmate reasons for

protecting the file from public scrutiny before charges were
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brought. W therefore conclude, nuch as the Suprene Court did in
Robbins Tire, that no public records purpose would be frustrated by
“deferring disclosure until after” the Departnent has brought its
charges. 437 U.S. at 242, 98 S. C. at 2327.

118 The court of appeals in this case found, and the parties
agree, that London made his request for the investigatory file as a
menber of the public, and not in his capacity as a court enpl oyee.
London, 204 Ariz. at 276, 18, 63 P.3d at 307. In its ultimte
di sposition, however, that court relied upon London’s personal
interests, citing his “conpelling interest to review the
al l egations against him prior to the pre-disciplinary hearing.”
Id. at 278, Y 27, 63 P.3d at 309. Because it found that “London’s
enpl oynment was in jeopardy,” the court concluded that London’s
personal interests outweighed MCAPD s interest in confidentiality.
| d. In so reasoning, the court mstakenly weighed London’s
personal interests as an individual litigant, not the public's
interest in disclosure of the prelimnary investigative file.
London conceded there was no such interest to weigh in the bal ance
agai nst the substantial interests articul ated by MCAPD.

119 | ndeed, even in this court London failed to articulate
any interest the public mght have in the disclosure of the
investigatory file concerning nere allegations of m sconduct
agai nst a probation officer before the officer hinself received the

file. In his Request for Review, London nentioned the public’s
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interest in assuring that investigations are not flawed, but this

interest is satisfied by the disclosure after the discipline is

i nposed.
120 G ven the interests articulated by MCAPD and London, the
wei ghing process is sinple. Al t hough London did not need to

articulate a reason for disclosure, MCAPD s articulation of valid
interests dissipated the presunption of disclosure. Thus, to
overcome MCAPD s interest, London had to state a public interest in
t he discl osure. Because he did not state any public interest,
there is weight only on MCAPD s side of the scale. Consequently,
MCAPD s interest outweighs the public interest. Judge Canpbell’s
deni al of London’s request was proper.

121 Al t hough we have di sposed of this case on the basis of
Rul e 123(c)(1), we briefly address two ot her exceptions raised in
this case. MCAPD relied on Rule 123(e)(6) to preclude disclosure
of the investigatory file. This exception to disclosure applies
only to prelimnary court docunents preceding studies, opinions,
rules, or other court publications that eventually will be rel eased
to the public. As the court of appeals correctly noted, “[t]he
purpose of this provision is to ‘confirnf] the right of court
enpl oyees as public officials to uninhibitedly explore policy
i ssues, w thout fear that their internal deliberations will be

exposed to the public before deliberations are finalized.

London, 204 Ariz. at 277, Y 22, 63 P.3d at 308 (citing In re Rule
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for Public Access to the Records of the Judicial Departnent,
(Petition to Adopt), R-97-0019 8 5.6 (Ariz. June 20, 1997)
(di scussing proposals of the Public Access to Court Records
Commttee)). Disciplinary investigations are very different
government actions from policy-nmaking decisions. Rule 123(e)(6)
was nmeant to apply only to the latter. Rule 123(e)(6) therefore
neither exenpts from disclosure nor allows disclosure of the
investigatory file at issue here.

122 MCAPD al so asserted that the file was not subject to
di scl osure wunder Rule 123(f)(4)(A)(ii) and (iii) because the
request woul d “substantially interfere” with “constitutionally or
statutorily mandated functions of the court” or the “routine
operations of the court.” Those exceptions generally address the
burdens inposed on staff in fulfilling requests, as opposed to
burdens inposed by the nature of the subject matter of the
docunents. See id. In this case, MCAPD deni ed the request because
of the content of the requested docunents, not because producing
the file would be unduly burdensone. Thus Rule 123(f)(4)(A) is
al so i napplicable to London’s request.

C. Attorneys’ Fees

123 London has requested that we award him attorneys’ fees
incurred in this case. Because London did not prevail in this

action, we do not address his request.



CONCLUSI ON

124 We conclude that MCAPD s prelimnary investigatory file
pertaining to London was exenpt from production by Rule 123(c)(1).
W therefore affirm Judge Canpbell’s decision and vacate the

deci sion of the court of appeals.
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